
JEFFERSON COUNTY COMMISSIONERS
COURTHOUSE, BOX H
BOULDER, MT 59632

PHONE 406-225-4025
FAX 406-225-4148

  TOM LYTHGOE, CHAIR                                  KEN WEBER                                      DAVE KIRSCH      

PROCEEDING OF THE BOARD OF COMMISSIONERS
COUNTY OF JEFFERSON, STATE OF MONTANA

June 9, 2009

Present: Commissioners Lythgoe, Weber and Kirsch; Matt Johnson, County Attorney; Harold 
Stepper, County Planner; Joe Carter, Road Supervisor; Cheryl Haasakker, Ken Vivrette, Lanning 
Trueb

REPORTS

Commissioner Lythgoe noted receipt of the May expense and revenue reports for May from the 
Clerk and Recorder’s office.

CORRESPONDENCE 

A task order from Great West Engineering for the Montana City Trail project was presented for 
signature.

Commissioner Lythgoe read a letter from Great West Engineering regarding the courthouse floors. 
The conclusion that the engineers came to is that there is nothing structural that has caused the 
floors to slope.  There is nothing that can be done to the lower levels to correct the problem.  They 
will have to wait until the carpet comes up to see what the cause is.  After speaking to the 
engineer, the fix will more than likely be to go from wall to wall, working towards the middle. 
He has instructed Kathy Bond to go out for bids for carpet.

Commissioner Lythgoe read a letter from Board of Investments regarding the second draw on the 
Intercap loan.  He noted that there will be some money left over to do some additional projects.

Commissioner Lythgoe read a letter from the Montana Board of Crime Control.  The application 
review committee has recommended that Ed’s program be funded with federal dollars in the 
amount of $36,712. 

Commissioner Lythgoe noted the receipt of an e-mail from MDT indicating that they are doing a 
pavement preservation project on Interstate 90.  He has put Joe Carter in contact with Joe Walsh 
at MDT.  We will be getting the millings from the project.
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Commissioner Lythgoe read a letter from DNRC regarding a planning grant application for the 
Town of Clancy.  We will get $15,000 for a preliminary engineering report for wastewater 
treatment in the town of Clancy.  He noted that we also received a letter from DNRC that we have 
also received $10,000 for a preliminary engineering report for wastewater treatment in the 
Montana City area. 

Commissioner Lythgoe noted receipt of a memo stating that the BLM resource advisory council is 
to meet on June 18 at the Butte field office.

CALENDAR REVIEW

6/09 DUI Task Force - 6:00
6/10 TSEP training - Helena - 12:30
6/11 TSEP training - Helena - 8:00

Elkhorn Working Group - 2:00
Meeting regarding Liberty Place - Extension Office - 4:30
Weed Board - 6:00
Library Board - Clancy - 6:30

6/12 Meet with Lee Good - 9:00
Clancy library sub-committee - 6:00

SUBDIVISION REVIEW

SUBDIVISION IMPROVEMENTS AGREEMENT - 5X8 MINOR
Harold Stepper, County Planner, stated that the agreement is not ready at this time.  This item will 
be placed on a future agenda.

ITEMS FOR COMMISSIONERS ACTION OR REVIEW

AWARD NORTH METAL MINES GRANTS
Commissioner Lythgoe stated that at the previous meeting the Commission heard a presentation 
from the metal mines committee chair giving the committee’s recommendation for the awards.  

Commissioner Lythgoe moved to award grants to the Fair Board for $10,000, the Boulder River 
Carousel for $10,000, to North Jefferson County baseball for $2,640, to the Jefferson City 
Volunteer Fire Department for $4,129, and to the Boulder Horizon Park and Recreation Center for 
$23,213.   Commissioner Kirsch seconded.  The motion carried.

DISCUSS AND DECIDE ON TAX REFUND TO CELIA AND DOUG MORRISON
No one was in attendance to discuss the tax issue.   Celia Morrison will be contacted to see if she 
still wants to pursue.
DISCUSS AND DECIDE HOW TO RESOLVE PRONGHORN HILLS WATER TANK ISSUE
Joe Carter said that he has one proposal to remove the tank in the amount of $6,380.  He also 
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contacted several other contractors regarding removing the tank.   Bill Gruber has given a verbal 
bid of $2000.

Commissioner Lythgoe moved to award the bid from Bill Gruber, upon written confirmation, 
including pulling everything and reclaiming the area.  Commissioner Kirsch seconded.  Ken 
Vivrette asked what will become of the tank.  Commissioner Lythgoe said that it would become 
the property of Bill Gruber.  No one is claiming it or has requested it.  Commissioner Weber said 
that this has become a safety issue.  The motion carried.

PUBLIC HEARING – MARTINEZ GULCH RSID/RMD
Commissioner Lythgoe called the public hearing to order and called for comments. 
Commissioner Weber stated that in looking at the appraisals, there were 4 lots that haven’t been 
assessed yet.  It may skew the numbers somewhat, but not to the point that it would effect the 
outcome. 

Commissioner Lythgoe noted that the Commission did receive two letters of protest, one from 
Steve Yakawich and one from John and Rita Ballantyne.  

Commissioner Lythgoe said that in talking with Lanning, there were some costs that weren’t 
included in the cost estimates that should have been.  He is hoping that when the bids come in, 
they will make up some of those costs.  Lanning stated that one of the items that had been 
discussed was the administration fee.   He asked if the 2% administration fee would be assessed 
through the maintenance district.  It is his belief that many of the landowners will pay off the 
improvement assessment in one payment.  He asked if someone pays the improvement fee up 
front, will they still be charged the 2% administration fee.  Commissioner Lythgoe said that it 
isn’t built into the resolution that the 2% is included in the maintenance piece.  He stated what has 
been happening in the past is that there has been a 2%, up front, one-time administrative fee 
charged, and it was for the whole project.  When he and Bonnie talked about it, he told her that he 
felt this isn’t right, as the Treasurer’s Office is dealing with this for the life of the bond or loan, so 
they should be getting paid for the work that they do.  In this case, he doesn’t know what we will 
do, as it wasn’t included.  If the bids come in appropriately, it can come out of the contingency. 
Lanning said that he will discuss this will Bonnie to clarify this.

Commissioner Lythgoe stated that the question is that the initial cost estimates submitted with the 
resolution didn’t include the administration costs, preliminary engineering, or the reserve. 
Lanning asked if there is something that prohibits getting that from the maintenance district. 
Commissioner Weber stated that there is; they are two different districts.  

Hearing no further comments, Commissioner Lythgoe closed the public hearing.

RESOLUTION 18-2009 CREATION OF MARTINEZ GULCH RID/RMD
Commissioner Weber read the resolution as follows:
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RESOLUTION 18-2009

RESOLUTION RELATING TO RURAL SPECIAL IMPROVEMENT DISTRICT NO. 2517; 
(MARTINEZ GULCH ROAD RID/RMD) CREATING THE DISTRICT FOR THE PURPOSE 
OF UNDERTAKING CERTAIN LOCAL IMPROVEMENTS AND FINANCING THE COSTS 
THEREOF AND INCIDENTAL THERETO THROUGH THE PROCUREMENT OF A RURAL 
SPECIAL IMPROVEMENT DISTRICT INTERCAP LOAN SECURED BY THE COUNTY’S 
REVOLVING FUND AND TO CREATE MAINTENANCE SECURED BY THE COUNTY’S 
REVOLVING FUND AND TO CREATE MAINTENANCE DISTRICT NO. 2518 FOR THE 

PURPOSE OF MAINTAINING THE IMPROVEMENTS

BE IT RESOLVED by the Board of County Commissioners (the “Board”) of Jefferson County, 
Montan (the “County”), as follows:

Section 1. Passage of Resolution of Intention.  This Board, on April 28th, 2009, adopted 
Resolution No. 16-2009 (the “Resolution of Intention”), pursuant to which this Board declared its 
intention to create a rural special improvement district, designated as Rural Special Improvement 
District No. 2517 of the County (the “District”), under Montana Code Annotated, Title 7, Chapter 
12, Part 21, as amended (the “Act”), for the purpose of financing the costs of certain 
improvements described therein (the “Improvements”) and paying costs incidental thereto, 
including costs associated with effecting an INTERCAP loan, the creation and administration of 
the District, and the funding of a deposit to the County’s Rural Special Improvement District 
Revolving Fund (the “Revolving Fund”).   The total estimated cost of the Improvements, 
including such incidental costs, to be financed by the INTERCAP Loan is $271,333.  The 
INTERCAP Loan is to be payable primarily from special assessments to be levied against 
property in the District, which property will be specially benefitted by the Improvements in an 
amount not less than $271,333.  The Board also passed as part of its Resolution of Intention for 
the Board to create and establish in the County under the Act, a Rural Special Improvement 
Maintenance District (the “Maintenance District”) for the purpose of maintaining the Martinez 
Gulch Road Improvements.

Section 2.  Notice and Public Hearing. Notice of the passage of the Resolution of Intention was 
duly published and mailed in all respects in accordance with law, and at 2:00 p.m. on June 9th, 
2009, this Board conducted a public hearing on the creation or extension of the District and the 
making of the Improvements.  At the hearing, this Board heard and passed on all protests made 
during the period ended 30 days after the first date of publication of the notice of passage of the 
Resolution of Intention (the “Protest Period”).  The meeting of this Board at which this resolution 
was adopted is the first regular meeting of the Board following the expiration of the Protest 
Period.

Section 3.  Protests.  Within the Protest Period, two (2) protests against the Martinez Gulch Road 
Improvements (as defined in the Resolution of Intention) representing two (2)
lots, tracts, or parcels in the District were filed with the County Clerk and Recorder and not 
withdrawn by the owners of property in the District subject to assessment for the costs of the 
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Martinez Gulch Road Improvements and costs incidental thereto representing (i) 8.33% of the 
total costs of such improvements and incidental costs to be financed with proceeds of the Bonds 
in accordance with the method of assessment in the Resolution of Intention; (ii) 8.33% of the total 
number of owners of property in the District subject to assessment for such improvements; and 
(iii) 3.4% of the total taxable value of the properties in the District subject to the assessment in the 
District for such improvements.

Section 4.  Creation of the District; Insufficiency of Protests.  The District is hereby created on the 
terms and conditions set forth in, and otherwise in accordance with, the Resolution of Intention. 
The protests against the creation or extension of the District of the making of the Improvements 
filed during the Protest Period are hereby found to be insufficient.  The findings and 
determinations made in the Resolution of Intention are hereby ratified and confirmed, including, 
without limitation, the findings and determinations relating to the Revolving Fund, the Reserve 
Account, and the creation and establishment of a Maintenance District.

PASSED AND ADOPTED by the Board of County Commissioners of Jefferson County, 
Montana, this 9th day of June, 2009.

ATTEST:

______________________________     ________________________________________
BONNIE RAMEY     TOMAS E. LYTHGOE, CHAIR
CLERK AND RECORDER

   ________________________________________
   KEN WEBER, COMMISSIONER

   ________________________________________
   DAVE KIRSCH, COMMISSIONER

Commissioner Weber moved to adopt the resolution.  Commissioner Kirsch seconded.  The 
motion carried.

DISCUSS IF THE COUNTY SHOULD BECOME A THIRD PARTY TO SUBDIVISION 
COVENANTS
Commissioner Weber stated that he has always been advised by the County Attorney that we 
shouldn’t be a party to subdivision covenants, and had good reasons for that.   Commissioner 
Lythgoe said that they have been having conversations recently where he indicated that maybe we 
should be.   

Matt stated that the issue we have is that no matter what, the subdivision covenants aren’t 
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working on their own without some alternative sources of enforcement.  We have gotten requests 
to help with enforcement, but without the county being made a third party, we can’t do anything. 
He doesn’t believe that there is any way that the County can help with existing subdivisions, but 
something could be done from here on out, but they need to consider funding to help enforce the 
covenants.  The formation of a homeowner’s association must be required and then from there the 
County could assist in enforcement.  He noted that the County Attorney’s office can only do so 
much, so if the money is not there to provide someone to do the work, then it won’t work.  

Commissioner Weber asked if Matt is suggesting establishing a fee that would be included with 
the subdivision fees, and if so, if someone wanted to amend their covenants to bring the County in 
as a third party, would that be allowed.  Matt said that the only other way is if the Commission 
provides the funding.  He can talk to Harold if this is an additional fee that can be assessed, to 
make the County a party.  Commissioner Lythgoe said that the only way the County can do this is 
if they take on the responsibility and fund it.  He feels that we do have some responsibility to 
follow up and make sure that things are happening. We would need to adopt a resolution stating 
that we are going to take this position, if this is the course we are going to take.

Harold said that he doesn’t know that they can even charge a fee; he feels that it would be 
considered an impact fee.  What he has garnered from legislative sessions, unless it is specifically 
implied within the subdivision and platting act, cannot assess unless we do an impact fee study. 
Secondly, getting the County involved will cause us to take on some liability.  Commissioner 
Lythgoe asked what they can do when the developer is required to build a cul-de-sac, does so, and 
then the person who buys the lot builds in half of the cul-de-sac.  Harold said that this is an 
easement issue; people can’t build in the easement.  Commissioner Lythgoe noted that it happens 
all the time.  Matt said that this needs to be enforced by the homeowner’s association. 
Commissioner Weber said that they would need to file a lawsuit, and the one they are going to get 
to file the lawsuit if we do this is us, because we have the lawyer. 

Joe Carter said that he would recommend that the county not become a third party, because of the 
enforcement. A lot of covenants have requirements regarding number of livestock allowed, if 
metal buildings are allowed, etc., and he can foresee a lot of calls from people because of what 
their neighbor is doing.  This is going to take a lot of funding and manpower to investigate and 
enforce.  This will open a big can of worms.

Commissioner Lythgoe asked how we can mitigate some of this and make sure it doesn’t happen. 
Joe said that it really comes back on the homeowner’s association.  He had the same problem in 
his subdivision several years ago.  His lawyer said that he could spend the money on his fees or 
he could buy some trees to screen the neighbor’s property.  Commissioner Weber asked Joe how 
his homeowner’s association would have voted if they had access to a free lawyer.  Joe said that 
they would have voted to sue.  Commissioner Weber agreed, stating that if we become a third 
party, we are going to be getting calls all the time because one neighbor is upset with the other.  

Commissioner Lythgoe said that he hears what everyone is saying, but he doesn’t know how to 
deal with this.  He doesn’t know what to do when they don’t build the roads the way that they are 
supposed to; they don’t build the drainage the way they are supposed to.  He said that we need to 
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be more diligent in inspecting subdivisions before we give final plat approval.  Commissioner 
Weber said that he agrees and we need to step into that.  Commissioner Lythgoe said if in the 
covenants it states that you can’t build within the boundary of the easement, Commissioner Weber 
interjected that this is already there, it is an easement.  Harold said that it is on the plat that you 
can’t build in an easement.   Matt asked how much notice they have to give to someone; if 
someone wants to do something, they are going to do it.  Commissioner Weber asked how strong 
the law is against building in an easement.  Matt stated that unless it is a county road, it isn’t our 
issue.  

Commissioner Weber said that every situation that is coming forward, those homeowner’s 
associations that want to see a change would immediately say that if you are doing it for them, 
you have to do it for us, as it is just as much in the public good on an old subdivision as a new 
subdivision.  We will take all of that pressure if we do this.  If we open the door and say we are 
responsible, people will be coming out of the woodwork.  He knows that if he was in a 
homeowner’s association and had a problem with his neighbor, he would immediately push for 
that, because it is a free legal fight.  He no longer has to worry if it is worth it or not, it is all worth 
it.  

Matt said that all they are looking for is if there is any way we can assist in these issues. 
Commissioner Lythgoe said that the only thing that we can do is to make sure that the final 
inspection before final plat approval is a good inspection.  We have to make sure that everything 
they are required to do is done.   Joe said that it needs to state in the covenants that homeowner’s 
association must be formed and have officers.  Commissioner Lythgoe stated that this is already in 
place, but that is the issue; there is no way to enforce it.   One way to do this is to have, without 
forming a building codes department, is to require a building permit.  They would go to the 
planning department and be required to present a site plan with some details of building materials, 
to see if they meet covenant requirements, before they got the permit.  Commissioner Weber said 
that we have a building site if they use the septic permits; we have the ability to tag off of that. 
Commissioner Lythgoe said that Megan isn’t going to go out and inspect all of these sites; what 
she does is what she does.  This is a Planning Department function and he thinks it needs to be a 
separate permit with some minimal requirements, but that it be absolutely required before 
someone can start construction.  Joe said that this will also help with the assessments for Solid 
Waste.

Commissioner Lythgoe asked Matt, Joe and Harold to put together a list of what would minimally 
be required to give us what we need and what would be a reasonable fee.  This will be on a future 
agenda, to discuss a permit related to building location.

Commissioner Lythgoe moved to adjourn.  Commissioner Weber seconded.  The motion carried. 

MEETING ADJOURNED
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ATTEST:

______________________________     ________________________________________
BONNIE RAMEY     TOMAS E. LYTHGOE, CHAIR
CLERK AND RECORDER

   ________________________________________
   KEN WEBER, COMMISSIONER

   ________________________________________
   DAVE KIRSCH, COMMISSIONER
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